
A Year in Review – February 2014 

Important Announcements 

Mr. Justice Morawetz has been elevated to the position of Regional Senior Judge for Toronto 

Region, and Mr. Justice Newbould has been appointed Team Leader of the Commercial List. The 

Commercial List Users' Committee (CLUC) congratulates both of them on these appointments and 

looks forward to our continued work with the new Team Leader. 

Message from Mr. Justice Frank Newbould 

The Commercial List has suffered a loss, or at least half a loss, in the elevation of our own Justice 

Morawetz to the position of Regional Senior Judge. Half a loss because Justice Morawetz intends to 

spend half of his time on administrative matters for the Toronto Region and half of his time sitting on the 

Commercial List. 

Justice Morawetz's appointment was well deserved and has been met with the unanimous support of the 

Toronto judges. For a number of months before his appointment, he was chosen to review the motions 

procedures in Toronto with a view to improving the backlog. That was no easy task, but not surprisingly, 

Justice Morawetz met with all of the players, including the judges and members of the bar, and his 

recommended changes are already paying dividends. It bodes well for his responsibilities in his new role. 

It is hard to think of the Commercial List without Justice Morawetz, and thankfully he will still be around. 

He has been, and will continue to be, the go to person for insolvency matters. His knowledge and 

experience are really irreplaceable. 

The Advocates' Society will be hosting a reception for the Bar and  judiciary on February 26, 2014. Justice 

Morawetz will be honoured at that time. I hope you can all attend. 
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Bankruptcy Discharge Applications 

All bankruptcy discharge hearings expected to take longer than one day will be put over to a judge on the 

Commercial List. Accordingly, appropriate trial management practices must be followed for bankruptcy 

discharges where opposing parties have raised collateral issues. This is to ensure that these cases 

proceed in an efficient manner in which the focus remains on the discharge. 

Counsel are reminded that a discharge hearing is summary in nature, and is not the appropriate forum to 

determine whether there has been fraud, the commission of a criminal offence, or a fraudulent 

preference, etc. as a ground to refuse, suspend or grant a conditional discharge. This was emphasized by 

Justice Newbould in his Endorsement from Re Saban.
1
 In that case, a creditor appealed the conditional 

discharge of the bankrupt on the grounds that the bankrupt allegedly committed perjury at the discharge 

hearing before the Registrar. Justice Newbould held that issues of fraud are not to be explored at a 

discharge hearing and are to be considered only if fraud has previously been established. 

 

9:30 Appointments 

The CLUC is cognizant that the scope of 9:30 a.m. appointments has broadened beyond short scheduling 

or consent matters and as a result there have been delays in the commencement of matters scheduled 

for 10:00 a.m. Some judges, in their discretion, have commenced hearing 9:30 a.m. appointments at 9:00 

a.m. to accommodate the increased number of urgent or long 9:30 a.m. appointments. 

It is suggested that if counsel expects their appointment to require more than 10 minutes, they should 

consider seeking to schedule it at 9:00 a.m. or later in the day, through the Commercial List office. 

Also, 9:30 a.m. appointments to deal with bankruptcy scheduling matters are available with the Registrar 

in Bankruptcy, either by telephone or in person. These can be scheduled through the Bankruptcy Court 

office. 

 

Trial List 

Commercial List cases have been settling at a good pace prior to trial or hearing date. In addition, there 

has been a decrease in insolvency filings. These two factors have led to increased availability on the 

Commercial List for trial scheduling. There is limited room for trials in the winter and spring sittings. There 

is more availability in the fall sittings. Long trials will also be repatriated to the Commercial List from the 

civil list if the reduced demand continues on the Commercial List. 

  

                                                 

 
1
 2012 ONSC 6700 at para 13 (copy attached as Appendix "A"). 
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Estate Matters 

Due to the long wait times for the general Civil Motion List and the reduced demand on the Commercial 

List, the Commercial List will be assisting the Estates Court by hearing estates matters. A separate 

Estates List will continue to be maintained. One Commercial List judge will deal with estates matters at 

9:30 a.m. each day, and the 2 to 2.5 hours per day allocated to estates matters will be divided between 

two Commercial List judges. It is hoped that the effect of this change will be reduced wait times for both 

estates matters and long motions on the Civil Motion List. 

This is a temporary arrangement while the Commercial List is less busy with insolvency matters and will 

be reviewed in the fall. 

 

Best Practices 

(i) Equipment in Courtrooms 

Counsel wishing to have equipment and other items used for trials moved in and out of courtrooms 

outside normal court hours are asked to contact the Commercial List office well in advance of the hearing 

to arrange for these services. 

(ii) Refusal Motions 

Concerns have been raised that refusals motions add to the strain on judicial resources and cause 

unnecessary delay while having little impact on the evidence adduced at trial. In Bank of Montreal v. 

Faibish
2
, Justice Brown offered the parties two options for dealing with the remaining refusals. Under the 

first option, the endorsement would reflect that the parties had agreed to refrain from bringing refusals 

motions on the understanding that they would not be faced at trial with the submission of the opposite 

party that their failure to do so should work against them. The trial judge would then deal with any refusals 

issues that arise at trial. Under option B, the parties were to advise his Honour of the volume and nature 

of the refusals on which they intended to move, and it would be decided whether to schedule a refusals 

motion. If the parties elected to pursue Option B, they risked cost consequences if their positions were 

found to be incorrect. 

Justice Brown expanded on this method of dealing with refusals motions in Caja Paraguaya de 

Jubiliaciones y Pensiones del Personal de Itaipu Binacional v. Eduardo Garcia Obregon
3
. Under Option 

B, the cost consequences of a refusals motion would be on an "amount per refusal" basis, where parties 

would be ordered to pay $1,500 of costs for each refusal on which they move and do not succeed. Parties 

would receive a credit of $1,500 for any refusals they successfully move on. Justice Brown reiterated his 

intention of motivating parties to carefully consider which refusals are material for a fair determination of 

the issues at trial. His Honour also introduced an Option C in Caya Paraguaya, which functions as a 

hybrid of Options A and B. Under Option C, parties may elect to use Option A for certain refusals and 

Option B for others. In offering the third option, Justice Brown reasoned that in some actions, questions of 

                                                 

 
2
 2013 ONSC 5848 (copy attached as Appendix "B"). 

3
 2013 ONSC 7647 (copy attached as Appendix "C"). 
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importance may be wrongfully refused and that fairness requires an adjudication of those refusals before 

trial so that actual disclosure of information occurs prior to trial, rather than relying on an adverse 

inference. The Case Conference Memoranda from both cases discussed above are attached to this 

newsletter. 

As a general rule, refusals motions brought on the Commercial List will be referred to a Master, however, 

the Commercial List may entertain the motion where there are limited refusals. 

(iii) Continued Concerns with Short Service 

At the November CLUC meeting, there was a discussion concerning the escalating costs of proceedings 

and areas of possible improvement. One key area identified was the issue of short notice in CCAA 

proceedings, which leads to counsel being required to attend at proceedings because they are unclear of 

the relief sought and how it may impact their client's interests. Justice Morawetz also noted that short 

notice also leads to the problem of late filing, which places an obvious burden on the presiding judge. A 

suggestion was made that unless the relief sought is truly urgent so as to warrant abridged service, 

counsel should comply with the Rules and provide a minimum of one week's notice of applications and 

motions. 

It was also suggested that the first paragraph of the Model Orders should be revised so that approval of 

short service is the exception and not the rule. Another possible amendment to the Model Orders would 

be the addition of a provision requiring that objections to the relief sought on an application or motion 

must be filed within a specified time, failing which the application or motion would be dealt with on a no 

objection basis. 

(iv) Independent Counsel for Court-Appointed Receivers 

Unless the presiding judge determines otherwise in the circumstances of the matter, Court-appointed 
Receivers should retain independent counsel, and not rely on the lawyer for the secured creditor that 
sought the appointment. It may be appropriate for counsel to act for both the secured creditor and the 
Court-appointed Receiver where it is clear that the secured creditor is the only party with a substantial 
economic interest in the proceedings and there are no other circumstances which could require 
independent counsel. Whether independent counsel is required or not should be addressed at the initial 
application. 

(v) Email Addresses 

Justice Newbould reminds counsel that they should include their e-mail addresses on the front of all 

application and motion records and facta. 
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Report on Sub-Committees 

Disclaimers in Monitor’s and Receiver’s Report 

The previous issue of the Newsletter reported that a sub-committee had been established to report on 

concerns that the standard disclaimers in monitor's and receiver's reports may be too broad in particular 

cases, leading to the evidentiary value of the report being compromised. 

The sub-committee's report was raised for discussion at the golf and education day program in June 

2013. No concerns or issues were raised by those in attendance. Accordingly, the sub-committee 

subsequently obtained CLUC approval of the report. A copy of the report was widely disseminated and 

attached to Commercial List Users' Committee Newsletter Issue #4 in May 2012 and Issue #5 in March 

2013. Copies of CLUC Newsletters can be located on various industry websites. See below. 

 

Model Orders 

E-Service Protocol 

The E-Service Protocol was widely circulated and comments were received from a broad range of 

stakeholders. The Protocol was reviewed at the golf and education day program and has received 

approval from the Office of the Chief Justice. The Protocol is now available online at 

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-protocol/.  

Accordingly, model orders have been amended, where appropriate, to incorporate the EService Protocol, 

as well as other minor amendments. Attached as Appendix "D" are copies of the amended pages to the 

Model Orders, with amendments blacklined, as approved by CLUC. 

 

Electronic Delivery Protocol 

Since its implementation, the e-Delivery Protocol has been working well and improving efficiency in the 

practice. However, Justice Morawetz noted that some Court filings are not compliant with the protocol. 

Counsel are urged to familiarize themselves with the Protocol as technical compliance is necessary in 

order for the judge hearing the matter to make use of the materials submitted on the USB key. 

One specific issue is that many firms continue to use non-searchable PDF formats when submitting 

documents. The protocol requires PDF files to be in a format that allows searching within the document 

and the copying of extracts from the document. 

A goal of the Protocol is that, with the use of electronic material and the addition of monitors in 

courtrooms, paperless hearings and trials may become possible in the future. 

The Protocol, entitled "Toronto Region Commercial List e-Delivery Pilot Project: Guidelines for Preparing 

and Delivering Electronic Documents requested by Judges" is available on the Superior Court of Justice 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/electronic-

documents/. 

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-protocol/
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/electronic-documents/
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/electronic-documents/
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Digital Recording Device (DRD) 

DRDs have been implemented in all courtrooms in Toronto and, as of the November 2013 CLUC meeting, 282 
copies of audio court-recordings have been requested. Commercial List users should be aware that the DRD is 
only available when a Court reporter is present and should not assume that a Court reporter will be present at a 
non trial hearing. Court reporters are only present at the request of the judge and, absent a request by a party 
to the judge, will typically only be requested where there is oral evidence expected or a party is self-
represented. It should be noted, however, that the DRD is always activated during bankruptcy hearings before 
the Registrar, due to the number of self-represented litigants. 
 
Counsel requesting a DRD recording are required to sign an undertaking to ensure that only authorized 
individuals gain access to the recording. This is due to the ease of which a digital recording can be uploaded, 
copied or distributed compared to a traditional transcript. At present, it does not appear that the Bar has taken 
any issue with the current form of the undertaking and there are no plans to alter it. The Ministry of the Attorney 
General is interested in receiving feedback from the Bar regarding the DRD process in Toronto. The CLUC will 
be monitoring the DRD program on an ongoing basis and feedback from Commercial List users is welcomed. 
 
A copy of the undertaking is attached to this Newsletter as Appendix "E". 
 

Sitting Judges 

The following judges will be sitting on the Commercial List in the 2014 Winter Term (January - March): 

Justices Morawetz, Brown, McEwen, Newbould, Thorburn and Wilton-Siegel. 

The following judges will be sitting on the Commercial List in the 2014 Spring Term (April - May): Justices 

Morawetz, Brown, McEwen, Newbould, Penny and Wilton Siegel. 

The following judges will be sitting on the Commercial List in the 2014 Fall Term (September - December) 

Justices Morawetz, Brown, McEwen, Newbould, Pattillo and Wilton-Siegel. 

 

Murray Klein Award 

Congratulations to Gale Rubenstein of Goodmans LLP who was selected the 2013 recipient of the Murray Klein 

Award for Excellence in Insolvency Law. The award was presented to Gale on May 29, 2013 at the Albany Club 

in Toronto. 
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CLUC Annual Education And Golf Retreat 

The Users' Committee, in partnership with the Ontario Bar Association, Insolvency Law Section, and the 

Ontario Association of Insolvency & Restructuring Professionals, will once again be hosting the annual 

educational program and golf retreat on June 4, 2014 at the Richmond Hill Golf & Country Club. 

Please mark this date in your calendars and keep your eyes open for further information. 

 

Retirement 

Justice Colin Campbell who has been a mainstay on the Commercial List over the past many years 

retired as a judge of the Ontario Superior Court of Justice on September 30, 2013. During his years on 

the Commercial List, Justice Campbell presided over many important cases including ABCP and Indalex 

and made significant contributions to the development of the law in the area of insolvency and 

restructuring. CLUC would like to extend its thanks and best wishes to Justice Campbell as he embarks 

on his next career in the practice of mediation, arbitration and case management with Neeson Arbitration 

Chambers. 

 

Posting of Newsletters 

This is Issue #6 of the Commercial List Users' Committee Newsletter. The creation of a newsletter was 

felt important so that members of the Bar and other organizations who use the Commercial List are 

informed of the workings of the Users' Committee and given the opportunity to make recommendations 

for the continued improvement of the operation and administration of that Court. 

Copies of this Issue and all previous issues of the Newsletter may be found on the following websites:  

(i) Ontario Bar Association: https://www.oba.org/Sections/Insolvency-Law/Articles; (ii) OAIRP: 

http://www.oairp.com/courtmatters.htm; and (iii) Toronto Lawyers Association: 

http://www.tlaonline.ca/?page=CommercialListUsers.  

 

Advocates Society Reception - February 26, 2014 

We encourage members of the Bar to attend the Advocates' Society reception featuring the Justices of 

the Commercial List, to be held on February 26, 2014 at 250 Yonge Street, Suite 2700 between 5:30 - 

8:00 p.m., at which time Justice Morawetz will be recognized for his service on the Commercial List. 

Details can be obtained at www.advocates.ca. 

  

https://www.oba.org/Sections/Insolvency-Law/Articles
http://www.oairp.com/courtmatters.htm
http://www.tlaonline.ca/?page=CommercialListUsers
http://www.advocates.ca/
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Users' Committee Members 

 Mervyn D. Abramowitz, Kronis Rotsztain Margles Cappel LLP  

 Scott Bomhof, Torys LLP 

 Harvey Chaiton, Chaitons LLP 

 Robin Dodokin, Garfinkle, Biderman LLP  

 Catherine Francis, Minden Gross LLP 

 Deborah Grieve, Cassels Brock & Blackwell LLP 

 Peter Griffin, Lenczner Slaght Royce Smith Griffin LLP  

 Geoff Hall, McCarthy Tetrault LLP 

 Brett Harrison, McMillan LLP 

 Jeff Hoffman, Gowling Lafleur Henderson LLP  

 Pamela Huff, Blake Cassels & Graydon LLP  

 Bruce Leonard, Cassels Brock & Blackwell LLP  

 Alex MacFarlane, Gowling Lafleur Henderson LLP  

 Chris Matthews, Aird & Berlis LLP 

 Elizabeth Pillon, Stikeman Elliott LLP 

 Barbara Krever, Ministry of Attorney General  

 Tony Reyes, Norton Rose Canada LLP 

 Ken Rosenberg, Paliare Roland Rosenberg Rothstein LLP  

 Allan Sternberg, Ricketts Harris LLP 

 Sheldon Title, MNP LLP 

 

 

 

 

 

 

 

 

 

 

 

 

 
Editors:  

Pamela L. J. Huff, Partner, Blake, Cassels & Graydon LLP & Harvey G. Chaiton, Partner, Chaitons LLP  
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Appendix “A” – Additional Reasons at Saban, Re 
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Appendix “B” – Bank of Montreal v. Faibish 
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Appendix “C” – Caja Paraguaya de Jubiliaciones y Pensiones 

del Personal de Itaipu Binacional v. Eduardo Garcia Obregon 
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Appendix “D” – Amended Pages to the Model Orders 
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Appendix “E” – Undertaking of Counsel/Licensed Paralegal of 

Record to the Court for Access to Digital Court Recordings 






